Supreme Court holds Inverted Rate Structure refund is only for Inputs
and not for input services. But directs GST Council to take note of the
anomalies and do the needful.
The much awaited judgement of the Hon’ble Supreme Court on the issue of
eligibility of refund of Input Tax Credit on input services, in case of inverted rate
structure, where the outward supply attracts a lesser rate than the inward supply
of inputs.
Earlier, the Gujarat High Court has held that such refund was admissible while a
contrary view was taken by the Madras High Court. Appeals were filed both by the
department and taxpayers and the same were heard finally by the bench of
Supreme Court comprising of Justice D.Y. Chandrachud and Justice M.R. Shah.
In its elaborate judgement, the Supreme Court has upheld the amendments made
to Rule 89 (5), restricting such refund only for inputs and held that the same is
not ultra vires Section 54 of the GST Act. The Supreme Court has observed that
the intention of the Government is to grant such credit only for inputs and the
Court cannot enter into the policy domain of the Government and direct sanction
of refund for input services also.
Before the Supreme Court, on behalf of intervenors, Shri. G. Natarajan, Advocate
from Swamy Associates has made an alternative plea and claimed that the input
services credit must first be allowed to be utilised for payment of tax on the
inverted rated supplies, but the formula mandates the entire tax liability is paid
only out of input credit, to keep the refund entitlement at minimum level. He also
cited examples, as to how the formula is discriminating between two taxpayers
and sought to read down the formula. The Court observed “In making such an
assumption the formula tilts the balance in favour of the revenue by reducing the
refund granted. We are equally cognizant of the fact that the proposed solution,
that is prescribing an order of utilisation of the ITC accumulated on input services
and inputs, may tilt the balance entirely in favour of the assesses”.
It is pertinent to note that the anomaly pointed out has also been conceded by
the Additional Solicitor General of India, who only submitted that this is a policy
matter and the Court cannot intervene and legislate.
While conceding that they are alive to the anomalies of the formula, the Court
stopped short of reading down the formula but directed the GST Council to look in
it, keeping the hopes of the taxpayers alive.

